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MATTER OF: Drinkwater Engineering, Inc. 

DIGEST: 

Untimely protest sent by certified mail 
less than 5 working days prior to the 
final date specified for filing a protest 
with GAO will not be considered on the 
merits. 

/ 
Drinkwater Engineering, Inc. (Drinkwater) Lprotests the 

award of a contract to Timberland-McCullough, Inc.,Lunder 
request for proposals (RFP) No. R6-3-82-92nC:issued by the 
Forest Service, Department of Agriculture. 

We dismiss the protest as untimely. 

The RFP solicited offers for preliminary line surveys 
in the Gifford Pinchot National Forest, Washington. By 
letter dated September 13, 1982,Cthe Forest Service notified 
Drinkwater that the contract had been awarded to Timberland- 
McCullough for $27,000. Attached to the letter was a copy 
of the "Price and Proposal Evaluation Summary Sheet." This 
attachment informed Drinkwater that it had received only 29 
out of a possible 100 technical points and thati-its proposal 
had been found to be technically unacceptable. The summary 
sheet also informed Drinkwater that it had offered the 
lowest price ($22,957.60). ' 

Drinkwater received the Forest Service letter on 
Saturday, September 18, 1982. On Monday, September 20, 
Drinkwater telephoned tke contracting officer for an 
explanation of why it had received a low technical score. 
According to Drinkwater, it was told that it had not been 
awarded any points under the evaluation criteria for the 
professional supervisor's qualifications and experience or 
the qualifications and experience of the party chief. 
Moreover, Drinkwater was told that the Forest Service had 
reduced its point score because Drinkwater's example of pre- 
vious work (submitted with the proposal) had not been found 
similar in nature to the proposed project. The contracting 
officer also indicated that Drinkwater's proposal contained 
other deficiencies. 
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- r. 
I Drinkwa te r  immedia t e ly  f i l e d  a f o r m a l  Freedom of 

In fGrmat ion  A c t  (FOIA) r e q u e s t  w i t h  t h e  c o n t r a c t i n g  o f f i c e r ,  
r e q u e s t i n g  "copies of e v a l u a t i o n  materials t h a t  were used  t o  
d e t e r m i n e  t h a t  o u r  f i r m  w a s  t e c h n i c a l l y  u n q u a l i f i e d  f o r  t h e  
s u b j e c t  survey.") B y  l e t t e r  d a t e d  September  23, 1982,+'the 
c o n t r a c t i n g  o f f i c e r  answered  D r i n k w a t e r ' s  FOIA r e q u e s t  by 

D r i n k w a t e r ' s  o p i n i o n ,  t h i s  d i d  n o t  r e spond  t o  its r e q u e s t . ,  
'Dr inkwa te r  t h e r e f o r e  renewed its FOIA request and a t  t h e  
same t i m e  f i l e d  a protest  w i t h  o u r  O f f i c e ,  a r g u i n g  t h a t  t h e  
F o r e s t  S e r v i c e  t e c h n i c a l  e v a l u a t i o n  w a s  i n c o r r e c t  and i n d i -  
c a t i n g  t h a t  as  t h e  l o w  o f f e r o r ,  it s h o u l d  have r e c e i v e d  t h e  
award. D r i n k w a t e r ' s  p ro tes t  l e t t e r  was s e n t  by c e r t i f i e d  
m a i l ,  pos tmarked  September  28, 1982. Our O f f i c e  r e c e i v e d  
t h e  l e t t e r  on Oc tobe r  6 ,  1982. 

s e n d i n g  t h e  protester a copy o f  i t s  o r i g i n a l  o f f e r .  I n  -_ 

1 
I n  i t s  report  t o  o u r  O f f i c e ,  t h e  Forest S e r v i c e  a r g u e s  2 

t h a t  Dr inkwa te r  knew i t s  b a s i s  f o r  protest  on  S a t u r d a y ,  
September  18, 1982,  when i t  r e c e i v e d  t h e  a g e n c y ' s  
September  1 3  le t ter .  S i n c e  o u r  Bid P r o t e s t  P r o c e d u r e s  
r e q u i r e  a pro tes t  t o  b e  f i l e d  i n  o u r  O f f i c e  n o t  la ter  t h a n  
10  working  d a y s  a f t e r  t h e  b a s i s  f o r  p r o t e s t  is known t h e  
F o r e s t  S e r v i c e  m a i n t a i n s  t h a t  D r i n k w a t e r ' s  Oc tobe r  Crprotest 
is u n t i m e l y  and s h o u l d  b e  d i s m i s s e d  ..d; 

I n  r e b u t t a l ,  Dr inkwa te r  a r g u e s  t h a t  i ts  protest  is 
t i m e l y .  Accord ing  t o  Dr inkwa te r ,  i t  m a i l e d  t h e  protest  
l e t te r  o n l y  1 working d a y  a f t e r  i t  r e c e i v e d  t h e  F o r e s t  Se r -  
v i c e  r e s p o n s e  t o  i ts  f i r s t  FOIA r e q u e s t .  ,Even  t h e n ,  Drink- 
water a r g u e s  i t  d i d  n o t  know a l l  t h e  s p e c i f i c s  of why i ts  
proposal had been r e j e c t e d .  I t  was n o t  u n t i l  t h e  F o r e s t  
S e r v i c e  r e sponded  t o  i ts  second FOIA r e q u e s t  t h a t  Dr inkwater  
b e l i e v e s  i t  had s u f f i c i e n t  i n f o r m a t i o n  to  s p e l l  o u t  f u l l y  
t h e  b a s i s  f o r  protest. Dr inkwater  m a i n t a i n s ,  t h e r e f o r e ,  
t h a t  i ts  protest  c a n n o t  be  c o n s i d e r e d  t o  have been f u l l y  
f o r m u l a t e d  u n t i l  i t  w a s  a b l e  t o  a m p l i f y  i t s  o r i g i n a l  p ro tes t  
l e t te r  by t h e  second l e t t e r  t o  o u r  O f f i c e  d a t e d  Oc tobe r  13, 
1982--a l e t t e r  which was based  on i n f o r m a t i o n  o b t a i n e d  
th rough  D r i n k w a t e r ' s  s econd  F O I A  r e q u e s t .  Thus,  i n  Drink-  
water ' s  o p i n i o n ,  i ts  Oc tobe r  6 protest  was t imely and s h o u l d  
be  c o n s i d e r e d  on t h e  merits. 

* 

We d o  n o t  a g r e e ,  Under o u r  Bid P r o t e s t  P r o c e d u r e s ,  a 
protest  s u c h  as  D r i n k w a t e r ' s  must  be f i l e d  ( r e c e i v e d )  i n  o u r  
O f f i c e  n o t  l a t e r  t h a n  1 0  working d a y s  a f t e r  t h e  b a s i s  f o r  
protest  i s  known or s h o u l d  have been known, whichever  is  
ear l ie r .  4 C.F.R. S 2 1 . 2 ( b ) ( 2 )  ( 1 9 8 2 ) .  We have r e c o g n i z e d ,  
however,  t h a t  a protest  f i l e d  w i t h i n  1 0  d a y s  o f  receipt o f  

.. 
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FOIA material  and which is based e n t i r e l y  upon t h a t  
i n f o r m a t i o n  is t imely  f i l e d  under  o u r  Bid P r o t e s t  Proce-  
d u r e s .  S e e  P a c i f i c o n  P r o d u c t i o n s ,  I n c . ,  - B-196371, J u l y  22 ,  
1980,  8 O T C P D  58. 

I n  o u r  o p i n i o n ,  Dr inkwa te r  r e c e i v e d  s u f f i c i e n t  
i n f o r m a t i o n  t h r o u g h  t h e  F o r e s t  S e r v i c e  September  13  l e t te r  
and t h e  t e l e p h o n e  c o n v e r s a t i o n  o f  September  20 to  l e a r n  t h e  
basis f o r  protest. Whi le  Dr inkwater  may have  b e l i e v e d  t h a t  
i t  needed  more d e t a i l s ,  i t s  protest  was n o t  based  e n t i r e l y  
on t h e  FOIA i n f o r m a t i o n  i t  r e c e i v e d .  R a t h e r ,  t h i s  in forma-  
t i o n  m e r e l y  expanded and c l a r i f i e d  t h e  g e n e r a l  d e t a i l s  
Dr inkwa te r  a l r e a d y  p o s s e s s e d .  I n  t h i s  c o n n e c t i o n ,  w e  have 
h e l d  t h a t ,  where a protester is on n o t i c e  o f  a ground f o r  
protest ,  i t  may n o t  t o l l  t h e  t i m e l i n e s s  r e q u i r e m e n t s  merely 
b e c a u s e  o f  an  e r r o n e o u s  b e l i e f  t h a t  it n e e d s  t o  o b t a i n  
a d d i t i o n a l  i n f o r m a t i o n  unde r  FOIA. Intqg__rity Manageme_nt 
I n t e r n a t i o n a l ,  I n c . ,  B-206450, August 3 ,  1982,  82-2 CPD 104. 

Based on t h e  f o r e g o i n g ,  Dr inkwa te r  had 10 working d a y s  
from September  20, 1982,  t o  f i l e  a t i m e l y  p r o t e s t  w i t h  o u r  
O f f i c e .  T h i s  means t h a t  w e  s h o u l d  have r e c e i v e d  Drink- 
water 's  protest  by O c t o b e r  4 ,  1982. S i n c e  w e ,  i n  f ac t ,  
r e c e i v e d  D r i n k w a t e r ' s  protest  on Oc tobe r  6, under  t h e  ' 

g e n e r a l  r u l e ,  D r i n k w a t e r ' s  protest is un t ime ly .  

However, as n o t e d  above ,  Dr inkwa te r  s e n t  its protest  
l e t t e r  by c e r t i f i e d  m a i l .  Under o u r  Bid Protest  P r o c e d u r e s ,  
i f  a p ro tes t  is r e c e i v e d  a f t e r  t h e  t i m e  l i m i t s  p r e s c r i b e d ,  
it may b e  c o n s i d e r e d  i f  i t  was s e n t  by r e g i s t e r e d  o r  cer t i -  
f i e d  m a i l  n o t  l a t e r  t h a n  t h e  f i f t h  working  day  pr ior  to  t h e  
f i n a l  d a t e  s p e c i f i e d  f o r  f i l i n g  a p r o t e s t .  4 C.F.R. 
S 2 1 . 2 ( b ) ( 3 ) .  S i n c e  O c t o b e r  4 ,  1982,  was t h e  d e a d l i n e  f o r  
f i l i n g  t h e  p ro t e s t ,  t h e  f i f t h  day  p r i o r  t o  t h a t  d a t e  w a s  
September  27, 1982. As n o t e d  above ,  t h e  pos tmark  on Drink-  
water 's  c e r t i f i e d  l e t t e r  was September  28. Thus,  even  unde r  
t h i s  r u l e ,  D r i n k w a t e r ' s  p ro tes t  is u n t i m e l y  and ,  t h e r e f o r e ,  
w i l l  n o t  be  c o n s i d e r e d  on  t h e  merits. 

A c t i n g  G e n e r a l  Counsel  
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